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Wind farms — tax planning considerations

With the increased number of ‘wind farmg’ and the
mcreased income arising from wind warbines, the
question 15 being asked: What &5 the income 1ax,
inheriance ax (HT) and capiral @ins wx (CGTY
position relating to the asset and the income? For 1HT
purposes the answer has to be that the wind wrbines are
placed with furge distances benween each wrbine and a
lot of” business/farming
them. An iocegral [T
turbine stnding on — is the land part of an agricultural

activity can rake plce arcund
point is therefore whar is the

activity or a business? Let’s consider alternatives,

s assumed that the fandowner will grant a lease co the
trbine operator, who will sell the electricity generated.
The meome will be taxed as property tcome rather
than mading income. Even if the landowner enters into

a partnership or other arrangements so as (0 be treated

as corrying on an clectricity generation trade, this will be
separate (fom the lrming trade.

With regard to income tax it will be impeortam for the
landowner o alfocate the correct amount of overheads
amnd direct expenses against the wrbine income. I the
correct amount of the farm expenses are fhased on et
allocated against turbine mcome then there could be
greater protection against the hindowner falling foul of

the hobby farming rules. Greater commerciality can
have huge benefits for a farm that helps the farming
profit which in wrn will help the claim for business
property relief (IIPR) on the basis of meeting the trading
for gain criteria.

Wigd farms and inheritance tax

Assuming that the laindowner has leased the site wo the
operator, the value of the tarbines themselves and their
site imay quality for BIPIR on the basis of the one business
principle. the net value of the business (110 HITA
1984} - of farming corporating the wind farn,
Ihrection is given Tom the cases of Fanier (Famer v JRC
[1999] STC (SCL) 321) and the Fad of Balforr (Brander
{(Representarive of Fourth Farl of Balfoury v HMRC
Cennitissions 20091 UK FTT101), FIMRC has appealed
agamnst the Bafforr case and we are awaiting the outcone,
Concerns would be raised with regard 1o s105(3) IHTA
1984 (Business consisting wholly or mainly of making or
holding investments) i the farm or mixed estate had oo
many investment business assets, and for example, let
property including the wind farm is greater than the
radig activity. The eriteria when looking av an
hwestent business we tie division of wrnover, asset
vahue, profiy, hours worked ete between trading activitics
and the investment business activides, I the twirbines
enjoyed high income, profit and value they could tip the



balance” with regard o s105(3), ic, the mixed estate could
have greater investment business than wading business
cased by the wind turbines and their high value and
high yental income. For the established farmer, while the
turbines may generate large amounts of income he may
carry on his farming business much as before, spending
as much tme on it

The concerns of the trading business

I the income and profits from the turbines did ‘p the
balance” then consideration would have (0 be given to
considering moving surplus non-trading assets into
anather legal entity. Would it be easier to transfer the let
property cte than the wind wirbines? Would the turbines
be that easy to tansfer? The mansfer could include the
land they stand on and the land that surrounds them —~
consideration would have to be given to such matters as
access. To review the rax planning there would have
be reasonable forecasts of income and profits from the
various sources of the assets on the mixed estase. The case
of Dance (HAIRC v Tinsrees of Nelson Dance Famify
Setilenent [2008] Spe 682) has possibly helped with the
BRI claim for non-business assets. The Danee case was
further agreed in favour of the taxpayer in the Court of
Appeal CASZ008/APP/0434. Dance looks at transters
made by the settlor and how they qualify for BPR even
If they are a non-business asset leaving the settlor’s estate,

Profitable traditional farm

ttis assuned thae the IHT impact of wind twbines on a

tradivonal farm would be no different to the increase in
the nmumber of rental properties on the farm/estate, The
mipact of the turbines may of course, be less iy terms of
management tnee and cost, and amount of land vsed. The
come frons tishines will be property income and 13P1L
can be chinted without an atack under s105(3) provided
the speome ete fom the investment in the wind farm
daes ot overshadow the farm ading activity in terms of
share o mcome, profit. value ete. Again projcctions of
future cash flow from: bots the frm and wind fanm
activity shoudd be prepared at the point the wind fairns
are proposed. But how can this be achieved? It can be
argued that farmy conmodity prices and farm production
costs have been so variable in yecent vears se who con
predice the farming yvears ahead? BPR could be achicved
a5 the trbines are part of the farms business as the wind
turbine income and value will not tp the balanee’.
Income from the wind wibines nust be incorporated
mte the farm accounts and the cthos of the frm activity
must be aregrating the wind turbine activity with the
main farm account in order w protect BRI,

Profitable mixed farming estate

If the mixed farming estace already contains a number of
investent business assets e.g. assets thar would not
qualify for BPIL in their own right as they are not
business assers then prior to the arrival of the wind
turbinies again the introducdon of these wirbines could
tip the balance’ and evoke s105(3) THTA 1984 ie,
mainly holding investments. This is because the income
and value of the turbines i greater than the fanm. The
question therefore has to be asked should the wind
turbines be owned i a separate capacity?

Long-term woodiand held as an investment

If the trbines are constructed on areas of cleared
commercial woodland within 2 long-term woodland
operation on the assumption that the income from
occupying the woodland is ‘exemipe’ and the 1MT relief
will be *deferred” under 5125-128 IHTA 1984 then the
turbine may qualify for BPR.The simple fact is that the
turbines are being “plnted’ in the middle of property that
muay not be a business but an invesument activity therefore
not eligible for BPR, HMRC will often accept thar that
actively managed commercial woodlands will qualify for
BPR as going beyond being mere investments, bug the
addition of a valuable investnient activiry may make the
endrety ‘nrinly’ an investment business.

What action could be taken to my and ensure the
turbines could qualify for BPR? In order 1o change the
long term woodland into a business with vading income
and profit greater than the income from the turbines
could be a positive step to help BPR on both the
woodland and the wirbines, If the owner can alford o
forego the renul mcome from the nrbines, then the
answer may be o @ifi the Jand on which they will be
erected before it is leased and they are constructed. As
the occupation of commercial woodiands is not a “trade’
for income ax purposes, hold-over reliel will not be
available under 3163 TCGA 1992, but the woodlnds
may nevertheless qualify for BPR so that a gift into
setement, as a chargeable tansfer of IHT purposes
would secure 2 CGT held-over relicf under s260TCGA
1992 without an immyediate 1HT labitity ésee HARC p
Nelsoir Dance Family Tiusiees),

On the assumprion that the wasteland s not part of
business and therefore eligible for BPR then it will not
gualify for BPIR. The income from the anbine will
therefore be inconte from property let income as it
cannot be mregrated inte a business as there is no

businress.



How could BPR be achieved: Create a business
around the wasteland and turbine — some diversified
activity? How about a caravan park with lots of services!
But what of plaming permission? Perhaps when
plinning permission is obuined for the wind farms if
IHT relief s an imperant driver in the project then
perhaps apply for a permission around the wind werbine
so there is a business around the turbines.

Valuing the wind farm

On death of the landowner how will the Jand agent
value the wind wrbines for 1MT purposes and how
nught the District Valuer (1OV) challenge this? The land
with the tarbines must be valued at market value s160
IHTA 1984, So what is the market value of Tand with a
wind farn on it — willing buyer and willing seller? As
wind farms are relatively new will dhere be comparable
history of safe proceeds? The potential buyer would
Inspect the lease — 5o must the valuer, what are the
meome terms, the liability clauses and risks? A potential
buyer would no doubt consider the likelihaod of a fease
being renewed, and the terms of renewal, an exercise
which may require consideration of political as well as
technological and meteorological risks. Any axpayer
about to consider the wind farm venture must Jook at
not just the income stream aspect thereof but the mpact
on value and the possible THT conmsequences. The
potential vajue will indicate the future 1HT habiliey thar
neads to be shelrered.

Capltal gains tax {£67)

Whatis the position with regard (o future disposal of che

v disposals
fand thae the wind wrbines are constructed on? It could
be the conplaints of the neighbours are so great that the
landowner wants w sell and escape. There are a number
of alternatives facing the landowner, He might consider
that to comply with the conditions of EIL is too
complicated. The turbines are rental income and there

not eligible for ER and rollover. How long will the 18%
rate be available? I the whole business is sold can ER be
obrained on the non-business element? The farmiland is
bemng used for a rade and therefore that element should
be eligible for rollover relief,

Action plan for wind farms

The clear message with any wind turbine proposal is it

Is essential to look at the rax planning and ‘business

bag’ (the business into which the turbine arrives) to

plant the turbines into 1o protect potentdal 1HT,

Consider the practical tax planning:

1. Taxpayer and adviser o review the wind turbine
lease agreement prior 1o aceepting the proposal 1o
consider the impact on the clim for BPIL and ER.
Consider how the lease agreement interacts withh
the status of the land on which it is placed.

8%

. Consider the future plans for the farm, the farming
activities and the interaction of the wind trbines in
relation o turnover, profitr and asser value,

3. Consider disposal of the land prior o the construc-
don of the Turbines when it is a business asset to be
to utilise BR. For ER purposes this land disposal
cannot be a mere assel.

4.4 the wind wobines are used as 2 valid income

stream of che farm or mixed estate then ensure core

rect expenses allocated against the rental income
stream and the reneal activity is part of the farming
operation o take advantage of the BPIL potential of

Tarmer” and *Balfour,
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